


(a) the structure of the market including barriers to entry or
exit;

(b) conduct of enterprises; and

(c) conduct of suppliers and consumers.

The published reports of the Commission based on the forego-
ing reviews and studies appear to be intended to provide feed-
back on various market practices which may be anti-competitive
and thus give an indication as to how the Commission will re-
spond to a particular complaint.

Other notable provisions of the Draft Bill are as follows:

(a) the Commission has the power to conduct hearings on
any complaints of anti-competitive behaviour;

(b) the Commission may levy financial penalties if infringe-
ments are found whereby such penalties are paid into the Fed-
eral Consoliated Fund;

(c) additionally, offences under the Act are punishable by
fines and/or imprisonment;

(d) decisions of the Commission may be appealed to the Ap-
peal Tribunal;

(e) decisions of the Appeal Tribunal are enforceable with the
leave of the High Court as if they were court judgments;

(f) judicial review of the decisions of the Commission and the
Appeal Tribunal are possible after all avenues under the legisla-
tion have been exhausted;

(g) civil private legal action is possible by aggrieved parties
against the infringer and the findings of the Commission and the
Appeal Tribunal are to be considered conclusive for purposes of
such legal actions; and
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(h) individual and block exemptions from the legislation may
be granted by the Commission.

The general feel of the legislation is that it is practical, workable
and a step in the right direction. However overall what needs to
be further worked on is its proper implementation in the reality of
the Malaysian marketplace.

Issues and Challenges

The advent of such competition legislation does signal that a
particular nation’s economy has arrived at some level of maturity
and therefore needs to be regulated in a certain manner so as
to balance out against possible abuses by big market players. In
other words there is general understanding that the legislation
protects consumers and smaller enterprises. Against this back-
drop there is also a need to ensure that one does not go too far
“the other way” and prejudice the legitimate interests of the larger
corporations (many of whom are multi-national companies) who
expect a free and fair (in the competitive sense) market economy.
For Malaysia the following may be seen as the some of the key
issues and challenges we will face in bringing this legislation into
reality:

Independence and Constitution of the Commission
and Appeal Tribunal

There is a need to ensure that the Commission is independent
and seen to be such and not negatively viewed as pro-govern-
ment entities. Foreign investors would legitimately expect a “level
playing field” in this regard. There is also the concern that the
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make up of the Commission should be of experts in various relat-
ed fields such as economics, public policy and law so as to arrive
at balanced decisions. Direct expertise on competition issues will
initially be lacking but this situation will improve as the Commis-
sion and the Appeal Tribunal learn their ropes along the way.

Role of the Commission

Currently competition provisions already exist in certain sec-
tors, namely under the energy legislation and the multimedia
and communications legislation. The issue here is whether those
sectors should be left out of the jurisdiction of the Competition
Commission and administered solely by their respective commis-
sions on competition issues or they should still be under the su-
pervision of the Competition Commission on competition issues.
There are pros and cons either way but it appears that the usual
approach in other jurisdictions is to grant sectorial exemptions
for such fields of activity or business as they are better managed
within their own contexts.

Powers of Exemption

In the initial proposed fair trade practices legislation there was
a provision for a blanket exemption for government-linked com-
panies. This has been removed in the light of strong concerns
expressed by the private sector particularly on the need to have
a “level playing field” and also because many of these entities
have in fact ventured widespread into commercial activities in
the marketplace and are in fact competitors of the private sector.
As mentioned earlier there are still powers to grant block and
individual exemptions from the provisions of the legislation and
it behoves the Commission to be circumspect in this regard. Na-
tional, public and consumer interests will always be relevant in
exercising such powers of exemption but it is how these terms
are interpreted and implemented which can augur well for a ro-
bust but effective competition regime.

Relationship with Intellectual Property Rights

There is no express provision in the draft Bill which clarifies the
relationship between the competition provisions and the rights of
intellectual property owners which are usually found in various
competition legislation. The usual debate in this regard is about
whether the refusal of anintellectual property owner to grant a
license to a particular entity or the grant by the intellectual prop-
erty owner of exclusive licences should per se be viewed as anti-
competitive. The usual argument is that it is not except in ex-

treme cases but this issue may sometimes be difficult to manage
without clarification in the legislation.

Implementation Guidelines

As was explained earlier the legislation is relatively short and
high level on the substantive competition provisions. Thus much
will depend on how the provisions will be implemented. The issu-
ance of guidelines on implementation are expressly provided in
the legislation and it is expected that this will be the next level of
interaction between the Ministry and the interest groups after the
legislation is passed.

Timeline for Implementation

As announced, barring any obstacles, the legislation is tar-
geted to be tabled in Parliament in its end of year sitting for its
first reading. Following the usual course this should lead to the
passing of the Bill in the first quarter of 2010. It is expected that
subsequent to this there will be a two-year lead time for gradual
implementation and compliance of the Act before it is fully en-
forced. During this interim period one expects the Guidelines
to be drafted and awareness brought to the marketplace of the
impact of the Act.

Conclusion

This legislation has been a long time coming but one believes
it is finally here and has come to stay. The whole market com-
munity hopes for a smooth and fair implementation of its provi-
sions and welcomes a gradual acceptance that this is one more
step forward for Malaysia in keeping up with global trends without
compromising on her competitive capabilities.




